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06-3128-cv
In re Elevator Antitrust Litigation

UNI TED STATES COURT OF APPEALS
FOR THE SECOND Cl RCUI T

August Term 2006
(Argued: June 14, 2007 Deci ded: Septenber 4, 2007)

Docket No. 06-3128-cv

I n re ELEVATOR ANTI TRUST LI Tl GATI ON

TRANSHORN, LTD., 1775 HOUSI NG

ASSOCI ATES, ROCHDALE VI LLAGE, | NC.

Bl RM NGHAM BUI LDI NG TRADES TOWERS, | NC.,
TRI ANGLE HOUSI NG ASSOCI ATES, L.P., BAY
CREST CONDOM NI UM ASSOCI ATI ON, OLEN
COMMERCI AL REALTY CORP., RIVERBAY CORP.,
181 MAPLE AVENUE ASSOCI ATES, D.F. CHASE
| NC., LENOX ROAD ASSOCI ATES and TOWERS
OF CORAL SPRI NGS LTD.

Pl ai ntiffs-Appell ants,

JOSEPH M BENNARDI, doi ng business as
BUI LDI NG SUPERS OF CAMDEN, I NC., doing
busi ness as NEDMAC MANAGENMENT, | NC.

Consolidated-Plaintiff-
Appel | ant,

-V. -

UNI TED TECHNOLOG ES CORPORATI ON, OTI S
ELEVATOR COMPANY, KONE CORPORATI ON

KONE, | NC., SCHI NDLER HOLDI NG, LTD.

SCHI NDLER ELEVATOR CORPORATI ON
THYSSENKRUPP AG, THYSSENKRUPP ELEVATOR
CAPI TAL CORP., and THYSSENKRUPP ELEVATOR
CORP. ,
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Def endant s- Appel | ees.

Bef or e: JACOBS, Chief Judge, STRAUB and B. D.
PARKER, Circuit Judges.

Appeal from a judgnent entered by the United States
District Court for the Southern District of New York
(Giesa, J.) on June 6, 2006, granting defendants-appell ees’
notion to dismss the conplaint and denying | eave to re-
plead. W affirm

ERI C ALAN | SAACSON ( Mar k

Sol onon, Chri stopher M Burke,
David W Mtchell, Tam

Fal kenst ei n Henni ck, on the
brief), Lerach, Coughlin, Stoia,
CGel l er, Rudman & Robbi ns LLP,
San Diego, CA, for Plaintiffs-
Appel | ant s.

Mary Jane Fait, Wl f Hal denstein
Adl er Freeman & Herz, LLP, New
York, NY, for Plaintiffs-

Appel | ant s.

Nadeem Farugi, Antoni o Vozzol o,
Beth A. Keller, Farugi & Faruqi,
LLP, New York, NY, for
Plaintiffs-Appellants.

MARK LEDDY (Leah Brannon, on the
brief), Ceary CGottlieb Steen &
Ham | ton, LLP, Washi ngton, DC,
for Def endant s- Appel |l ees United
Technol ogi es Cor poration and

Qi s El evator Conpany.
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PER CURI AM

Thi s appeal

Kenneth M Kramer (Jerone S.
Forti nsky, Paula Howell, on the
brief), Shearman & Sterling LLP
New Yor k, NY, for Defendants-
Appel | ees Schindl er Hol di ng Ltd.
and Schi ndl er El evat or

Cor por ati on.

Geral d Zi ngone (M chael Evan
Jaffe, on the brief), Thelen
Rei d Brown Raysman & Stei ner
LLP, Washington, DC, for

Def endant s- Appel | ees Kone
Corporation and Kone, Inc.

Terry Myers (Anthony A. Dean, on
the brief), G bbons Del Deo,

Dol an, Giffinger & Vecchione,
P.C., New York, NY, for

Def endant - Appel | ee ThyssenKrupp
AG

Scott Martin (Christopher V.
Roberts, on the brief), Wil

CGot shal & Manges LLP, New York
NY, for Def endants-Appell ees
Thyssenkrupp El evator Capital
Corp., and Thyssenkrupp El evat or

Cor p.

A. Paul Victor, Dewey Ballantine
LLP, New York, NY, for

Def endant s- Appel | ees
Thyssenkrupp E evator Capita
Corp., and Thyssenkrupp El evat or

Cor p.

is taken froma judgnent of the United

States District Court for the Southern District of New York
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(Giesa, J.), dismssing a conplaint alleging that defendant
el evator conpani es conspired to engage in anticonpetitive
conduct in violation of Sections 1 and 2 of the Sherman Act,
15 U.S.C. 8 1 et seq. (the “conspiracy clains”), and that
they unilaterally nonopolized and attenpted to nonopoli ze

t he mai nt enance market for their elevators, in violation of
Section 2 of the Sherman Act (the “unil ateral - nmonopoli zation
clains”). W affirm The conspiracy clains provide no

pl ausi bl e ground to support the inference of an unl awf ul
agreenment, and the allegations of unilateral nonopolization
fail to allege a prior course of dealing. Finally, the
district court did not abuse its discretion by refusing

| eave to anmend the conpl aint.

I
Plaintiffs represent a putative class of persons who
“purchased el evators and/ or el evator nmi ntenance and repair

services fromdefendants,” sellers of elevators and
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mai nt enance services.? 2d Am Conpl. 11 5, 20-28. The
conpl ai nt all eges that:
(1) Defendants conspired to fix prices for the
sal e and the continuing mai ntenance of el evators,
in violation of Section 1 of the Sherman Act, 15
USC 8§81 (Count I);
(2) Defendants conspired to nonopolize the
mar kets for the sale and maintenance of elevators,
in violation of Section 2 of the Sherman Act, 15
USC 8§82 (Count Il); and
(3) Each defendant unilaterally nonopolized
and attenpted to nonopolize the nai ntenance market
for its own elevators by making it difficult for
i ndependent mai nt enance conpani es (and each ot her)

to service each defendant’s el evators, in

! Defendants are: United Technol ogi es Corporation and
Ois Elevator Conpany (collectively “Ois”); Kone
Cor poration and Kone, Inc. (collectively “Kone”); Schindler
Hol di ng Ltd. and Schindl er E evator Corporation
(collectively “Schindler”); ThyssenKrupp AG ThyssenKrupp
El evat or Corporation, and ThyssenKrupp El evator Capit al
Corporation (collectively “Thyssen”).

5
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violation of Section 2 of the Sherman Act (Counts
L - X).2
As to the conspiracy clains, plaintiffs all ege that,
begi nning in 2000, defendants agreed:
to suppress and elimnate conpetition in the sale
and service of elevators by fixing the price of
el evators [and] replacenent parts and servi ces,
rigging bids for contracts for el evator sales,
al l ocating markets and custoners for el evator
sal es and nmi ntenance services, and rigging bids
for contracts for el evator nai ntenance and repair
servi ces.
2d Am Conpl. 1 41. Plaintiffs assert that the conspiracy
was undertaken (and its effects felt) in Europe as well as
in the United States, and that the conspiracy was effected
by price fixing, bid rigging, and collusion to drive
| ndependent repair conpani es out of business. 2d Am Conpl.
19 41-43. The conplaint references various investigations
into alleged antitrust violations by defendants and their
affiliates, one in Italy (1998) and anot her by the European
Comm ssion (2004). 2d Am Conpl. 91 62-69.
As to the unilateral-nonopolization clainms, plaintiffs

assert that each defendant nonopolized the maintenance

mar ket for its own el evators by such neasures as interfering

2 Counts |1l and IV are against Ois, V and VI, Kone;
VII and VIIIl, Schindler; and I X and X, Thyssen.

6
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with delivery of replacenent parts and intentionally
designing their elevators to require proprietary maintenance
tools which are not nade available to conpeting service
conpanies (e.qg., enbedded conputer systens that can only be
interfaced with defendant-controll ed handheld units). 2d
Am Conpl. 11 50-57.

The district court granted defendants’ Rule 12(b)(6)

notion to dismss on the ground that the clainms |acked the

requi site factual predicate. 1n re Elevator Antitrust
Litig., No. 04 Civ. 1178, 2006 W. 1470994 (S.D.N Y. My 30,

2006). The court denied | eave to re-plead and entered
judgnment in favor of defendants. [d. at *12. This appeal

f ol | owed.

W review the district court’s grant of a Rule 12(b)(6)

noti on de novo, see In re Tanoxifen Citrate Antitrust

Litig., 466 F.3d 187, 200 (2d G r. 2006), cert. denied, 127

S. &. 3001 (2007), “drawfing] all reasonable inferences in

plaintiffs’ favor,” Freedom Holdings Inc. v. Spitzer, 357

F.3d 205, 216 (2d Cr. 2004) and accepting as true all the
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factual allegations in the conplaint, see Roth v. Jennings,

489 F.3d 499, 501 (2d G r. 2007).

We affirmthe district court’s dism ssal of the
conspiracy clai ns because plaintiffs are unable to all ege
facts that woul d provide “plausible grounds to infer an

agreement,” Bell Atlantic Corp. v. Twonbly, 127 S. C. 1955,

1965 (2007). “Considerable uncertainty” surrounds the
breadth of the Supreme Court’s recent decision in Twonbly.

lgbal v. Hasty, 490 F.3d 143, 155 (2d G r. 2007). But we

need not draw fine lines here; our precedents support
application of Twonbly to the conspiracy clai ns asserted
under both Section 1 and Section 2.® To survive a notion to
di sm ss under Twonbly, it is not enough to nake all egations
of an antitrust conspiracy that are consistent with an

unl awful agreenent; to be viable, a conplaint nust contain

8 A narrow view of Twonbly would have limted its
holding to the antitrust context, or perhaps only to Section
1 clains; but we have concluded that Twonbly affects
pl eadi ng standards sonewhat nore broadly. See Igbal, 490
F.3d at 157 (“We are reluctant to assune that all of the
| anguage of Bell Atlantic[ v. Twonbly] applies only to
section 1 allegations based on conpetitors’ parallel conduct
or, slightly nore broadly, only to antitrust cases.”); ATS
Comt’ns, Inc. v. Shaar Fund, Ltd., F.3d __, No. 05-
5132, 2007 W. 1989336, at *15 n.2 (2d Gr. July 11, 2007)
(“We have declined to read Twonbly’s flexible ‘plausibility
standard’ as relating only to antitrust cases.” (citing
| gbal, 2007 W. 1717803, at *11)).

8
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“enough factual matter (taken as true) to suggest that an
agreenment [to engage in anticonpetitive conduct] was nade.”
Twonbly, 127 S. C. at 1965 (citation and internal quotation
marks omtted). While Twonbly does not require hei ghtened
fact pleading of specifics, it does require enough facts to
“nudge[ plaintiffs’'] clains across the line from conceivabl e
to plausible.” Twonbly, 127 S. C. at 1974.

Plaintiffs argue that a plausible inference can be
drawn fromthree sources in the conplaint: [A] avernents of
agreenments made at sone unidentified place and tine; [B]
avernents of parallel conduct; and [C] evidence suggesting
anti conpetitive wongdoing by certain defendants in Europe.
These all egations are insufficient to establish a plausible
i nference of agreenent, and therefore to state a claim

[A] Conclusory Allegations of Agreenent. As the

district court observed, the conplaint enunerates “basically

* The potentially enornous cost of fact discovery was
cited as a factor in Twonbly; the Court explained that,
whi | e judges should “be cauti ous before disnm ssing an
antitrust conplaint in advance of discovery,” they nust al so
keep in mnd that “proceeding to antitrust discovery can be
expensive.” |d. at 1966-67. Accordingly, district courts
““retain the power to insist upon sonme specificity in
pl eadi ng before allow ng a potentially massive factual
controversy to proceed.’” [d. at 1967 (quoting Associ ated
Gen. Contractors of Cal., Inc. v. Carpenters, 459 U S. 519,
528 n. 17 (1983)).




1 every type of conspiratorial activity that one coul d i magi ne

2 . . . . Thelist isin entirely general ternms wthout any
3 specification of any particular activities by any particul ar
4 defendant[; it] is nothing nore than a list of theoretical
5 possibilities, which one could postul ate w thout know ng any

6 facts whatever.”® |In re Elevator Antitrust Litig., 2006 W

7 1470994, at *2-*3 (citing 2d Am Conpl. Y 43, 78, 85).

8 Such “conclusory allegation[s] of agreenment at sone
9 unidentified point do[] not supply facts adequate to show
10 illegality.” Twonbly, 127 S. C. at 1966; cf. Anron v.

11 Morgan Stanley Inv. Advisors Inc., 464 F.3d 338, 344 (2d

12 Cir. 2006) (concluding that, in resisting a notion to

> Specifically, plaintiffs assert that, in order to
ef fect the conspiracy, defendants:

(a) Participated in neetings in the United States
and Europe to discuss pricing and market divisions;
(b) Agreed to fix prices for elevators and
servi ces;
(c) Rigged bids for sal es and mai nt enance;
(d) Exchanged price quotes;
(e) Allocated markets for sal es and mai nt enance;
(f) “Collusively” required custoners to enter
| ong-term mai nt enance contracts; and
(g) Collectively took actions to drive independent
repair conpanies out of business.

2d Am Conpl. T 43.
10
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dism ss, “bald assertions and conclusions of law w |l not
suffice”).

[B] Parallel Conduct. Plaintiffs argue that certain

paral |l el conduct evinces a conspiracy, such as simlarities
i n contractual |anguage, pricing, and equi prent design. 2d
Am Conpl. 91 41-42, 61-70. But these allegations do not
constitute “plausible grounds to infer an agreement”
because, while that conduct is “consistent with conspiracy,
[it is] just as much in line with a wide swath of rational
and conpetitive business strategy unilaterally pronpted by
common perceptions of the market.” Twonbly, 127 S. C. at
1964. Simlar contract terns can reflect simlar bargaining
power and commercial goals (not to nention boilerplate);
simlar contract |anguage can reflect the copying of
docunents that may not be secret; simlar pricing can
suggest conpetition at |east as plausibly as it can suggest
anticonpetitive conspiracy; and simlar equi pnent design can
reflect the state of the art. “An allegation of parall el
conduct . . . gets the conplaint close to stating a claim
but without sonme further factual enhancenent it stops short

of the line between possibility and plausibility of

11
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entitlenent to relief.” 1d. at 1966 (internal quotation
mar ks om tted).

[C] European M sconduct. Plaintiffs assert that the

conspiracy clains are rendered pl ausi bl e by specific factual
al | egati ons of defendants’ apparent anticonpetitive

m sconduct in Europe. (The particulars are set out in the
margi n.®) The European m sconduct is alleged to reflect the
exi stence of a worl dw de conspiracy; and even if the

m sconduct took place only in Europe, it is alleged that the

market in elevators is a “global market, such that prices

® Plaintiffs allege: that the Italian Antitrust
Aut hority and the European Conmm ssion have initiated
I nvestigations into possible wongdoing by the defendants,
2d Am Conpl. 11 62-66; that the European Conm ssion raided
the offices of each defendant and issued a statenment that it
“has good reason to believe that the manufacturers

[including . . . Kone Corporation, Schindler Holding, and
ThyssenKrupp AG nay have shared between thensel ves the
tenders for sale & installation of elevators . . . and nay

have col luded to restrict conpetition with regard to after-
sal es services, 2d Am Conpl. { 66; that news reports claim
that UTC and Kone Corporation have adm tted w ongdoi ng by
sone of its European enpl oyees, 2d Am Conpl. 1Y 67-69; and
t hat (subsequent to the filing of the conplaint)
extraordinary fines have been | evied by the European

Conmm ssi on agai nst defendants and their affiliates for
various antitrust violations. [PI. Ltr. Br. (June 6, 2007)
at 3].

12
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charged in the European market affect the prices in the
United States and vice versa.”” 2d Am Conpl.  61.
Plaintiffs provide an insufficient factual basis for
their assertions of a worldw de conspiracy affecting a
gl obal market for el evators and nmi ntenance services.
Al | egati ons of anticonpetitive wongdoing in Europe--absent
any evidence of |inkage between such foreign conduct and
conduct here--is nerely to suggest (in defendants’ words)
that “if it happened there, it could have happened here.”
And, regarding the nature of the elevator market, plaintiffs
of fer nothing nore than conclusory all egations: for exanple,
there are no allegations of global marketing or fungible

products, see Enpagran S.A. v. F. Hoffmann-LaRoche,

Ltd., 417 F.3d 1267, 1270 (D.C. GCir. 2005), no indication
that participants nonitored prices in other markets, see

Dee-K Enters., Inc. v. Heveafil Sdn. Bhd, 299 F.3d 281,

295 (4th Cir. 2002), and no allegations of the actual

pricing of elevators or nmintenance services in the United

"Plaintiffs allege: that the “effects [of defendants’
conspiracy] were felt by plaintiffs . . . in the United
States,” that “the prices charged in the European market
affect the prices in the United States and vice versa,” and
that pricing in Europe and the United States is
“intertw ned.”

13
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States or changes therein attributable to defendants’

al | eged m sconduct. See generally Todd v. Exxon Corp., 275

F.3d 191, 200 (2d Cir. 2001) (“To survive a Rule 12(b)(6)
notion to dismss, an alleged product market nust bear a
rational relation to the nmethodol ogy courts prescribe to
define a market for antitrust purposes--analysis of the

i nt erchangeability of use or the cross-elasticity of denand,
and it nust be plausible.” (citations and internal quotation
marks omtted)). Wthout an adequate allegation of facts

|l i nking transactions in Europe to transactions and effects
here, plaintiffs’ conclusory allegations do not “nudge[
their] clainms across the Iine fromconceivable to

pl ausi ble.”® Twonbly, 127 S. C. at 1974.

[
It is also alleged that each defendant unilaterally
enpl oyed “exclusionary conduct” to acquire and attenpt to

acquire a nonopoly in the mai ntenance nmarket for its own

8 Because the pleadings do not state a claim we need
not consider the extra-territorial reach of the Shernman Act.
See Hartford Fire Ins. Co. v. California, 509 US. 764, 796
(1993) (“[T]he Sherman Act applies to foreign conduct that
was neant to produce and did in fact produce sone
substantial effect in the United States.”).

14
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el evators, such as: designing the elevators to prevent
servicing by other providers (including each other);
refusing to sell conpetitors the parts, tools, software or

di agrans necessary to service the el evators; and obstructing
conpetitors’ attenpts to purchase el evator parts. 2d Am
Conpl . 11 51-58. Thus, plaintiffs contend that defendants’
refusal to deal with third-party mai ntenance providers

vi ol ates Section 2 of the Sherman Act. 2d Am Conpl. 9T 89,
94, 100, 106, 112, 118, 124, 130. But because plaintiffs do
not allege that defendants term nated any prior course of
deal i ng--the sole exception to the broad right of a firmto
refuse to deal with its conpetitors--the allegations are
insufficient to state a unilateral -nonopolization claim

In Verizon Commr’ns v. Trinko, 540 U. S. 398 (2004), the

Supreme Court explained that a refusal to deal with
conmpetitors does not typically violate 8§ 2:

Firms may acquire nonopoly power by establishing
an infrastructure that renders them uni quely
suited to serve their custonmers. Conpelling such
firms to share the source of their advantage is in
some tension with the underlying purpose of
antitrust law . . . . [C]lonpelling negotiation
bet ween conpetitors may facilitate the suprene
evil of antitrust: collusion. Thus, as a general
matter, the Sherman Act “does not restrict the

| ong recogni zed right of [a] trader or
manuf act urer engaged in an entirely private

15
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busi ness, freely to exercise his own independent
di scretion as to parties with whom he will deal.”

ld. at 407-08 (quoting United States v. Colgate & Co., 250

U.S. 300, 307 (1919)); see also MetroNet Servs. Corp. V.

Qrvest Corp., 383 F.3d 1124, 1131 (9th Gr. 2004). Here,
obvi ous comercial interests would justify a conpetitor in
assuring its own control over the maintenance of the
el evators it markets, because maintenance is inportant in
uphol ding the product’s reputation for reliability and
safety (no small considerations when it cones to el evators).
Trinko cautioned that the right to refuse to deal,
whil e capacious, is not unlimted: “‘The high value that we
have placed on the right to refuse to deal with other firns
does not nean that the right is unqualified.’”” 540 U.S. at

408 (quoting Aspen Skiing Co. v. Aspen Highlands Skiing

Corp., 472 U.S. 585, 601 (1985)). Cbserving that it has
been “very cautious” in creating exceptions to the right to
refuse to deal, the Trinko Court noted a sole exception, set

forth in the earlier case of Aspen Skiing, which Trinko

descri bed as situated “at or near the outer boundary of § 2
liability.” [d. at 409. That exception applies when a

nonopol i st seeks to term nate a prior (voluntary) course of

16
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dealing with a conpetitor. 1d. (observing that “[t]he
refusal to deal alleged in the present case does not fit

within the limted exception recognized in Aspen Skiing.

The conpl ai nt does not allege that Verizon voluntarily
engaged in a course of dealing with its rivals . . . .7).
The Trinko Court explained the rel evance of a prior course
of dealing in antitrust analysis: “The unil ateral

term nation of a voluntary (and thus presumably profitable)

course of dealing suggested a willingness to forsake short-
termprofits to achieve an anticonpetitive end.” 1d.
(enphasis in original).

Plaintiffs argue that Trinko only applies where there
is a “pervasive regulatory schene,” which dimnishes the
| i kel i hood of antitrust harm In arriving at its hol di ng,
Trinko did address the tel ecomunications regul atory schene,
along with at | east two ot her considerations, which
mlitated against creating further exceptions to the right
of refusal to deal. |[d. at 412-14. But these
consi derations were not essential to Trinko' s holding. And
nei ther of two other Suprene Court cases dealing with this

exception involves a regulated i ndustry. See Aspen Skiing,

17
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472 U.S. at 587 (ski resorts); Eastman Kodak Co. v. |nmge

Technical Servs., 504 U S. 451 (1992) (photocopiers).

The limted nature of this exception to the right of

refusal to deal is further supported by East man Kodak.

After five years working with independent service
organi zations (“1S0Cs”) to provi de mai nt enance servi ces on

Kodak copiers, Kodak suddenly inplenented a policy of

refusing to do business with the 1SCs; as a result, “1SGCs
were unable to obtain parts . . . and many were forced out
of business.” 1d. at 458. The Court concluded that “[i]f

Kodak adopted its [refusal to deal] policies as part of a
schene of willful acquisition or maintenance of nonopoly

power, it will have violated § 2.7 1d. at 483. Wile

East man Kodak does not expressly say that a Section 2 claim

prem sed on a refusal to deal cannot survive absent a prior
course of dealing, it was decided in that fact context, and
has been read to support that proposition:

[Initially,] Kodak sold copiers that custoners
coul d service thensel ves (or through independent
servi ce organizations). Having achieved
substantial sal es, Kodak then noved to claimall
of the repair work for itself. That change had
the potential to raise the total cost of copier-
pl us- servi ce above the conpetitive |evel-and .
above the price that Kodak coul d have charged had

18
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it followed a cl osed-service nodel fromthe
out set .

Schor v. Abbott Labs., 457 F.3d 608, 614 (7th Cr. 2006),

cert. denied, 127 S. . 1257 (2007).

The unil ateral -nonopolization clains in this case do
not fall within the sole exception to the right of refusal-
to-deal: the conplaint does not allege that defendants
termnated a prior relationship with el evator service
provi ders--a change which (by taking advantage of their

custonmers’ sunk costs) could evince nonopolistic notives.

|V
W review a district court’s denial of a notion to

anend for abuse of discretion. See Grnan v. Consol. Edi son

Corp., 488 F.3d 586, 592 (2d G r. 2007). The district court
concl uded that plaintiffs’ second anended conpl aint (at
| ssue here) contains as nuch specificity as plaintiffs can

muster consistent with Federal Rule of Cvil Procedure 11.°

° At argunent in district court, an attorney for
plaintiffs suggested that she knew of facts supporting nore
specific allegations of msconduct in the United States; but
when pressed as to the substance of those facts, or for an
expl anation for why they don't appear in the conplaint, she
replied: “Your honor, | really don't feel at liberty to
[disclose the information]. It is confidential.”

19



In re Elevator Antitrust Litig., No. 04 Cv. 1178, 2006 WL

1470994, at *12 (S.D.N. Y. May 30, 2006). Based on the
record before us, we cannot say that this conclusion falls

outside the district court’s discretion.

* * *

Plaintiffs’ remaining argunents are | ess substanti al
and without nerit. The judgnment of the district court is

af firned.
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